
 

 

 

USE AGREEMENT 

  

 THIS USE AGREEMENT (this “Agreement”) dated as of [____________], 2020, is by 

and between the United States of America, acting by and through the Secretary of the 

Department of Housing and Urban Development (“HUD”), with the address of 1670 Broadway, 

25th Floor, Denver, Colorado, 80202; the Housing Authority of the City of Boulder, Colorado, 

d/b/a Boulder Housing Partners (“BHP”), with an address of 4800 Broadway, Boulder, Colorado 

80304; and Madison Woods Communities, LLLP, a Colorado limited liability limited 

partnership (“Project Owner”), with an address of 4800 Broadway, Boulder, Colorado 80304. 

 

RECITALS 

 

WHEREAS, Project Owner is the owner of four (4) dwelling buildings consisting of 

thirty-three (33) single-family dwelling units and one (1) non-dwelling unit on 1.95 acres of 

underlying land, more particularly described in various Declarations of Trust recorded in the 

official records of Boulder County (the “Declarations of Trust”), and as further described in 

Exhibit A attached hereto and incorporated herein (the “Disposition Property”), as low-rent 

public housing with financial assistance provided by United States Department of Housing and 

Urban Development (“HUD”) under the United States Housing Act of 1937, as amended, 42 

U.S.C. 1437 et. seq. (the “Act”); 

 

WHEREAS, BHP requested HUD approval of the sale and lease of the Disposition 

Property, and HUD, as documented in the letter dated May 13, 2019 (“Approval Letter”), 

agreed to such sale on the terms and conditions set forth in the Approval Letter and this 

Agreement; 

 

WHEREAS, HUD has approved the conveyance of the Disposition Property to Project 

Owner for the purchase price of $[___], to be satisfied through the issuance by Project Owner of 

a seller carryback note, bearing interest on the unpaid balance of [___] percent per annum, dated 

on or about the date hereof, to be repaid from the cash flow of Owner; and 

 

 WHEREAS, Project Owner intends to renovate, develop and operate approximately 

thirty-four (34) dwelling units (the “Project Units”) on the property (the “Project”). 

 

WHEREAS, HUD has conditioned its approval for the transfer of the Disposition 

Property as set forth in the Approval Letter and on the further condition that the Project Units 

will be developed and operated as low-income housing and reserved for families at or below 

eighty (80) percent of ami with project-based vouchers, after the award of tenant protection 

vouchers, for a minimum term of thirty (30) years from the date this Agreement is recorded in 

the official records of the county where the Disposition Property is located (the “Restricted 

Period”). 

  

AGREEMENT 

 



 

2 
 

 NOW THEREFORE, in consideration of the promises and covenants herein set forth and 

other good and valuable consideration, the receipt and sufficiency of which is hereby 

acknowledged, the parties hereby agree as follows: 

 

1. Project Owner, for itself and for its successors and assigns, hereby covenants and 

agrees for the benefit of BHP and HUD that the Project Units shall be used exclusively as low-

income housing with project-based vouchers, in accordance with Section 8 of the Act, 24 C.F.R 

Parts 982 and 983, and the applicable Housing Assistance Payments Contract (“HAP Contract”) 

(the “Use Requirement”) for the duration of the Restricted Period. 

 

 2. The following will not constitute a breach of the Use Requirement: 

 

  a. It shall not constitute a breach of the Use Requirement if one or more of 

the Project Units are left vacant for a period (i) while one tenant is moving out of a Unit and 

before another has moved in to such Unit, (ii) while waiting for a new qualifying tenant for a 

Unit in the event there are no tenants immediately available to move in after the previous 

qualifying tenant vacates, or (iii) while a Unit is being renovated and/or repaired. 

 

  b. In the event one or more of the Project Units are damaged or destroyed by 

fire or other casualty, provided (i) Project Owner uses commercially reasonable efforts to cause 

insurance proceeds received therefor to be applied to repair or restore the damaged or destroyed 

units to substantially the same condition as existed prior to the event causing damage or 

destruction, (ii) the Unit(s) are actually repaired or restored within five (5) years after the date of 

the casualty, or such longer period as may be approved by HUD in writing, such approval not to 

be unreasonably withheld, conditioned or delayed, and (iii) the repaired or restored units are 

thereafter operated in accordance with the Use Requirement for the remainder of the Restricted 

Period, cessation of the use of the unit or units in conformance with the Use Requirement shall 

not constitute a breach of the Use Requirement. 

 

  c. In the event one or more of the Project Units are taken for any public or 

quasi-public use under governmental law, ordinance or regulation, or by right of eminent 

domain, or by private purchase in lieu thereof (a “Taking”), or if any other portion of the 

property in which one or more Project Units are located, which property is necessary for a 

tenant’s occupancy of a Project Unit, has been subject to a Taking, provided (i) Project Owner 

uses commercially reasonable efforts to cause funds received as a result of the taking (not to 

exceed the amount of the Disposition Proceeds used to fund the BHP Loan) to be applied for the 

acquisition and development of other residential units that will be operated in accordance with 

the Use Requirement, (ii) the new units are acquired or developed within five (5) years after the 

date of the Taking, or such longer period as may be approved by HUD in writing, such approval 

not to be unreasonably withheld, conditioned or delayed, and (iii) the new units are thereafter 

operated in accordance with the Use Requirement for the remainder of the Restricted Period, 

cessation of the use of a unit or units in conformance with the Use Requirement resulting from a 

Taking shall not constitute a breach of the Use Requirement.  The number of new units subject to 

the terms of the Use Requirement shall be equal to the number of units taken in the Taking 

multiplied by a fraction, the numerator of which is the number of Project Units and the 

denominator of which is the number of Project Units. 
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  d. It shall not constitute a breach of the Use Requirement should HUD cease 

to provide assistance payments for the Project Units, either through a project-based Section 8 

housing assistance payment contract with HUD or any future subsidy program intended to 

supplant the Section 8 program.  In the event that HUD should cease to provide assistance 

payments for the Project Units, such units must continue to be operated as affordable housing at 

less than eighty percent (80%) of the area median income, as published by HUD from time to 

time, for the remainder of the Restricted Period. 

 

 3. In the event the Use Requirement ceases to be satisfied prior to the expiration of 

the Restricted Period: 

 

  a. BHP shall give written notice of the failure to Project Owner and the other 

parties identified in Section 8 herein (a “Notice of Violation”).  Project Owner shall have thirty 

(30) days after the date on which the notice is received in accordance with Section 8 below to 

cure the failure; provided that, if Project Owner uses commercial reasonable efforts to cure the 

failure within the prescribed thirty (30) day period and is unable to do so, HUD may approve in 

writing an extension of an additional thirty (30) calendar days to cure the failure, such approval 

not to be unreasonably withheld, conditioned or delayed.  BHP shall take whatever investigative 

steps it deems necessary in order to ensure compliance.  If, after receiving written Notice of a 

Violation, the failure is not corrected to the satisfaction of BHP within the proscribed amount of 

time, BHP may declare a default under this Agreement (an “Event of Default”) without further 

notice.  In addition to the foregoing, BHP shall also have the right to cure any violation of the 

Use Requirement and any fees, costs or expenses including, but not limited to, reasonable 

attorneys’ fees, incurred by BHP correcting any Event of Default shall promptly be paid by 

Project Owner to BHP. 

 

  b.   In case of an Event of Default, to the extent permitted by applicable law, 

BHP shall have the right to seek specific performance of the Use Requirement and/or to enjoin 

any violation of the Use Requirement in a court of competent jurisdiction.  The right to specific 

performance and injunction shall be in addition to all other remedies available under statute, at 

law and in equity.   

 

4. No party other than BHP shall exercise the rights and privileges reserved herein to 

BHP unless such party shall receive and record in the real property records of the Boulder 

County Clerk and Recorder a written assignment of all or a portion of such rights, privileges and 

obligations. 

5. Recordation of this Agreement shall constitute the agreement by BHP and Project 

Owner, for their successors and assigns, to be bound by and to comply with the restrictions set 

forth in this Agreement.  The benefits and burdens of this Agreement touch and concern and run 

with the land and are binding upon and shall inure to the benefit of the respective successors and 

assigns of the parties to this Agreement.  Wherever the term “Project Owner” is used herein such 

term shall be construed to include Project Owner’s successors and assigns in title to the 

Disposition Property. 
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 6. Upon the expiration of the Restricted Period, the Use Requirement shall cease and 

terminate and the Disposition Property shall be deemed released of the Use Requirement and this 

Agreement without the requirement of any further writing between the parties.  Notwithstanding 

the foregoing, upon expiration of the Restricted Period, BHP and HUD agree to execute and 

deliver to Project Owner such documents as Project Owner shall reasonably request releasing 

and confirming the release of the Use Requirement and this Agreement from title to the 

Disposition Property and clearing title to the Disposition Property from any cloud created by the 

Use Requirement or this Agreement.   

7. All notices under this Agreement will be in writing and will be served by (a) 

personal service or receipted courier service, (b) by registered or certified first class mail, return 

receipt requested, or (c) nationally-recognized overnight delivery service, addressed to BHP or 

Project Owner, as appropriate, at the addresses for such parties set forth in the initial paragraph 

of this Agreement and with courtesy copies provided to (i) HUD, Attn: Director, Office of Public 

Housing at 1670 Broadway, 25th Floor Denver, Colorado, 80202, and (ii) [____].  Any notice or 

other communication sent pursuant to clause (a) hereof shall be deemed received upon such 

personal service, if sent pursuant to subsection (b) shall be deemed received five (5) days 

following deposit in the mail and/or if sent pursuant to clause (c) shall be deemed received the 

next succeeding business day following deposit with such nationally recognized overnight 

delivery service.  Either party may change its address by notice given in accordance with this 

Section 7.   

 8. The invalidity of any clause, part or provision of this Use Agreement shall not 

affect the validity of the remaining portions thereof. 

   9. This Agreement may be executed in any number of original counterparts, all of 

which evidence only one agreement, and only one of which need be produced for any purpose. 

 

 10. The terms and provisions of this Agreement shall be construed and enforced in 

accordance with the laws of the State of North Dakota.     

 11. Project Owner shall reimburse BHP for all fees and expenses incurred by BHP in 

connection with the enforcement of BHP’s rights under this Agreement, including, but not 

limited to, reasonable attorneys’ fees and expenses for trial, appellate proceedings, out-of-court 

workouts, mediation, and settlements and for enforcement of rights under any state or federal 

statute, including, but not limited to, all such fees and costs relating to bankruptcy and 

insolvency proceedings such as in connection with seeking relief from stay in a bankruptcy 

proceeding or negotiating and documenting any amendment or modification of this Agreement. 

 

 12. Notwithstanding anything to the contrary set forth in Section 5 above, in no event 

shall the beneficiary of any mortgage or deed of trust encumbering the Disposition Property (the 

“Holder”) or any other purchaser at foreclosure have any liability for sums due and payable 

under this Agreement. 

 

 13. Notwithstanding anything to the contrary set forth in this Agreement, this 

Agreement shall extend to and be binding upon Holder only in the event and after Holder 

acquires ownership of the Disposition Property. 
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14. Project Owner and, by taking title subject to this Agreement, each Project Owner 

succeeding in title to the Disposition Property, agrees that in the event of a transfer of all or any 

part of such Project Owner's interest in and to the Disposition Property by any instrument, such 

Project Owner will require the transferee to expressly assume, by document recorded in the 

office of the clerk and recorder of the county where the Disposition Property is located, the 

obligations imposed on Project Owner under this Agreement, including but not limited to the 

covenants set forth in Section 4(c) above.  Each Project Owner further agrees that in the event of 

any such transfer, such Project Owner will immediately notify BHP, in writing, of the name and 

address of any transferee. 

 

[This space intentionally left blank.]



 

 

 

UNITED STATES OF AMERICA ACTING BY AND 

THROUGH THE SECRETARY OF THE 

DEPARTMENT OF HOUSING AND URBAN 

DEVELOPMENT 

  

 

     By _______________________________________ 

       

 

     Name: ____________________________________ 

     Janice Rodriquez, Director, Office of Public Housing, 

 Region VIII, Denver, Colorado 

      

 

 

STATE OF COLORADO    ) 

       )    ss. 

 COUNTY AND CITY OF DENVER  ) 

 

 I, ___________________________, a Notary Public in and for said County in the State 

aforesaid, DO HEREBY CERTIFY, that Janice Rodriquez, personally known to me to be the 

same person whose name is subscribed to the foregoing instrument appeared before me this day 

in person and acknowledged that s/he signed and delivered said instrument, pursuant to authority 

given by law, as his/her free and voluntary act, and as the free and voluntary act and deed of the 

United States of America through the Secretary of the Department of Housing and Urban 

Development.   

 

 Given under my hand and Notarial Seal this ____day of _______________, 2020. 

      

 

 ____________________________________ 

      Notary Public



 

[Signature Page to Use Agreement (HUD) (Madison)] 

 

BHP: 

 

HOUSING AUTHORITY OF THE CITY OF BOULDER, 

COLORADO, d/b/a BOULDER HOUSING PARTNERS, 

a Colorado limited liability company 

 
 

 

 

By: ________________________________ 

 Jeremy Durham 

 Executive Director 
 

 

  

STATE OF COLORADO  ) 

     ) ss. 

COUNTY OF BOULDER  ) 

 

 This instrument was acknowledged before me on _______________, 2020, by Jeremy 

Durham, the Executive Director of the Housing Authority of the City of Boulder d/b/a Boulder 

Housing Partners. 

 

 

             

      Notary Public 

 

 



 

[Signature Page to Use Agreement (HUD) (Monterey)] 

 

PROJECT OWNER: 

 

MADISON WOODS COMMUNITIES, LLLP, 

a Colorado limited liability limited partnership 

 

By: Madison Woods Ventures, LLC 

Its: General Partner 

 

By: The Housing Authority of the City of Boulder, d/b/a 

Boulder Housing Partners 

Its: Manager 
 

 

 

By: ________________________________ 

 Jeremy Durham 

 Executive Director 
 

 

  

STATE OF COLORADO  ) 

     ) ss. 

COUNTY OF BOULDER  ) 

 

 This instrument was acknowledged before me on _______________, 2020, by Jeremy 

Durham, the Executive Director of the Housing Authority of the City of Boulder d/b/a Boulder 

Housing Partners, the manager of Madison Woods Ventures, LLC, the general partner of 

Madison Woods Communities, LLLP, a Colorado limited liability limited partnership, on behalf 

of the limited liability limited partnership. 

 

 

             

      Notary Public 

 

 



 

 
 

EXHIBIT A 

 PROPERTY 

 

 

Lots 1 through 7, inclusive, Replat of Outlot “E” Baseline Subdivision Sixth Filing a subdivision 

of a part of the City of Boulder, County of Boulder, State of Colorado 

 

Together with Vacated Hayes Circle as vacated by Ordinance No. 3636, recorded August 17, 

1970 on film 707 at Reception No. 951537 and as shown on Replat of Outlot (E), Baseline 

Subdivision 6th Filing, a subdivision in the City of Boulder, County of Boulder, State of 

Colorado 

 

 

 

 

 

 

 

 

 

 

 

 
18698740v4 

 


